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Approved by
Revisor of Statutes

(e C. erfe

Liebling from the Health and Human Services Finance Division to which was referred:

S.F. No. 278, A bill for an act relating to health care; creating licensure and regulations
for pharmacy benefit managers; appropriating money; amending Minnesota Statutes 2018,
section 151.21, subdivision 7, by adding a subdivision; proposing coding for new law as
Minnesota Statutes, chapter 62W; repealing Minnesota Statutes 2018, sections 151.214,
subdivision 2; 151.60; 151.61; 151.62; 151.63; 151.64; 151.65; 151.66; 151.67; 151.68;
151.69; 151.70; 151.71.

Reported the same back with the following amendments:

Delete everything after the enacting clause and insert:

"Section 1. [62Q.83] PRESCRIPTIONS FOR SPECIALTY DRUGS.

Subdivision 1. Definitions. (a) For purposes of this section, the following terms have

the meanings given them.

(b) "Health plan company" has the meaning given in section 62Q.01, subdivision 4, but

also includes a county-based purchasing plan participating in a public program under chapter

256B or 256L, and in an integrated health partnership under section 256B.0755.

¢) "Mail order pharmacy" means a pharmacy whose primary business is to receive
p p y ry

prescriptions by mail, fax, or through electronic submissions, dispense prescription drugs

to enrollees through the use of United States mail or other common carrier services, and

provide consultation with patients by telephone or electronically rather than face-to-face.

(d) "Pharmacy benefit manager" has the meaning provided in section 151.71, subdivision

1, paragraph (c).

(e) "Retail pharmacy" means a chain pharmacy, a supermarket pharmacy, an independent

pharmacy, or a network of independent pharmacies, licensed under chapter 151, that

dispenses prescription drugs to the public.

(f) "Specialty drug" means a prescription drug that:

Section 1. 1
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(1) is not routinely made available to enrollees of a health plan company or its contracted

pharmacy benefit manager through dispensing by a retail pharmacy, regardless if the drug

1s meant to be self-administered,

(2) must usually be obtained from specialty or mail order pharmacies; and

(3) has special storage, handling, or distribution requirements that typically cannot be

met by a retail pharmacy.

Subd. 2. Prompt filling of specialty drug prescriptions. A health plan company or its

contracted pharmacy benefit manager that requires or provides financial incentives for

enrollees to use a mail order pharmacy to fill a prescription for a specialty drug must ensure

through contract and other means that the mail order pharmacy dispenses the prescription

drug to the enrollee in a timely manner, such that the enrollee receives the filled prescription

within five business days of the date of transmittal to the mail order pharmacy. The health

plan company or contracted pharmacy benefit manager may grant an exemption from this

requirement if the mail order pharmacy can document that the specialty drug was out of

stock due to a delay in shipment by the specialty drug manufacturer or prescription drug

wholesaler. If an exemption is granted, the health plan company or pharmacy benefit manager

shall notify the enrollee within 24 hours of granting the exemption and, if medically

necessary, shall provide the enrollee with an emergency supply of the specialty drug.

EFFECTIVE DATE. This section is effective January 1, 2020, and applies to health

plans offered, issued, or renewed on or after that date.

Sec. 2. [62W.01] CITATION.

This chapter may be cited as the "Minnesota Pharmacy Benefit Manager Licensure and

Regulation Act."

Sec. 3. [62W.02] DEFINITIONS.

Subdivision 1. Scope. For purposes of this chapter, the following terms have the meanings

iven.

Subd. 2. Aggregate retained rebate. "Aggregate retained rebate" means the percentage

of all rebates received by a pharmacy benefit manager from a drug manufacturer for drug

utilization that is not passed on to the pharmacy benefit manager's health carrier's clients.

Subd. 3. Claims processing service. "Claims processing service" means the

administrative services performed in connection with the processing and adjudicating of

claims relating to pharmacy services that includes:

Sec. 3. 2
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(1) receiving payments for pharmacy services;

(2) making payments to pharmacists or pharmacies for pharmacy services; or

(3) both clause (1) and clause (2).

Subd. 4. Commissioner. "Commissioner" means the commissioner of commerce.

Subd. 5. Enrollee. "Enrollee" means a natural person covered by a health plan and

includes an insured, policyholder, subscriber, contract holder, member, covered person, or

certificate holder.

Subd. 6. Health carrier. "Health carrier" has the meaning given in section 62A.011,

subdivision 2.

Subd. 7. Health plan. "Health plan" means a policy, contract, certificate, or agreement

defined in section 62A.011, subdivision 3.

Subd. 8. Mail order pharmacy. "Mail order pharmacy" means a pharmacy whose

primary business is to receive prescriptions by mail, fax, or through electronic submissions,

dispense prescription drugs to enrollees through the use of the United States mail or other

common carrier services, and provide consultation with patients electronically rather than

face-to-face.

Subd. 9. Maximum allowable cost price. "Maximum allowable cost price" means the

maximum amount that a pharmacy benefit manager will reimburse a pharmacy for a group

of therapeutically and pharmaceutically equivalent multiple source drugs. The maximum

allowable cost price does not include a dispensing or professional fee.

Subd. 10. Multiple source drugs. "Multiple source drugs" means a therapeutically

equivalent drug that is available from at least two manufacturers.

Subd. 11. Network pharmacy. "Network pharmacy" means a retail or other licensed

pharmacy provider that directly contracts with a pharmacy benefit manager.

Subd. 12. Other prescription drug or device services. "Other prescription drug or

device services" means services other than claims processing services, provided directly or

indirectly, whether in connection with or separate from claims processing services, including:

(1) negotiating rebates, discounts, or other financial incentives and arrangements with

drug manufacturers;

(2) disbursing or distributing rebates;

Sec. 3. 3
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(3) managing or participating in incentive programs or arrangements for pharmacy

Services;

(4) negotiating or entering into contractual arrangements with pharmacists or pharmacies,

or both;

(5) developing prescription drug formularies;

(6) designing prescription benefit programs; or

(7) advertising or promoting services.

Subd. 13. Pharmacist. "Pharmacist" means an individual with a valid license issued by

the Board of Pharmacy under chapter 151.

Subd. 14. Pharmacy. "Pharmacy" or "pharmacy provider" means a place of business

licensed by the Board of Pharmacy under chapter 151 in which prescription drugs are

prepared, compounded, or dispensed, or under the supervision of a pharmacist.

Subd. 15. Pharmacy benefit manager. (a) "Pharmacy benefit manager" means a person,

business, or other entity that contracts with a plan sponsor to perform pharmacy benefits

management, including but not limited to:

(1) contracting directly or indirectly with pharmacies to provide prescription drugs to

enrollees or other covered individuals;

(2) administering a prescription drug benefit;

(3) processing or paying pharmacy claims;

(4) creating or updating prescription drug formularies;

(5) making or assisting in making prior authorization determinations on prescription

drugs;

(6) administering rebates on prescription drugs; or

(7) establishing a pharmacy network.

(b) "Pharmacy benefit manager" does not include the Department of Human Services.

Subd. 16. Plan sponsor. "Plan sponsor" means a group purchaser as defined under

section 62J.03; an employer in the case of an employee health benefit plan established or

maintained by a single employer; or an employee organization in the case of a health plan

established or maintained by an employee organization, an association, joint board trustees,

a committee, or other similar group that establishes or maintains the health plan. This term

includes a person or entity acting for a pharmacy benefit manager in a contractual or

Sec. 3. 4
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employment relationship in the performance of pharmacy benefits management. Plan sponsor

does not include the Department of Human Services.

Subd. 17. Specialty drug. "Specialty drug" means a prescription drug that:

(1) cannot be routinely dispensed at a majority of retail pharmacies;

(2) is used to treat chronic and complex, or rare, medical conditions; and

(3) meets a majority of the following criteria:

(1) requires special handling or storage;

(11) requires complex and extended patient education or counseling;

(iii) requires intensive monitoring;

(1v) requires clinical oversight; and

(v) requires product support services.

Subd. 18. Retail pharmacy. "Retail pharmacy" means a chain pharmacy, a supermarket

pharmacy, an independent pharmacy, or a network of independent pharmacies, licensed

under chapter 151, that dispenses prescription drugs to the public.

Subd. 19. Rebates. "Rebates" means all price concessions paid by a drug manufacturer

to a pharmacy benefit manager or plan sponsor, including discounts and other price

concessions that are based on the actual or estimated utilization of a prescription drug.

Rebates also include price concessions based on the effectiveness of a prescription drug as

in a value-based or performance-based contract.

Sec. 4. [62W.03] LICENSE TO DO BUSINESS.

Subdivision 1. General. (a) Beginning January 1, 2020, no person shall perform, act,

or do business in this state as a pharmacy benefits manager unless the person has a valid

license issued under this chapter by the commissioner of commerce.

(b) A license issued in accordance with this chapter is nontransferable.

Subd. 2. Application. (a) A pharmacy benefit manager seeking a license shall apply to

the commissioner of commerce on a form prescribed by the commissioner. The application

form must include at a minimum the following information:

(1) the name, address, and telephone number of the pharmacy benefit manager;

(2) the name and address of the pharmacy benefit manager agent for service of process

in this state;

Sec. 4. 5
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(3) the name, address, official position, and professional qualifications of each person

responsible for the conduct of affairs of the pharmacy benefit manager, including all members

of the board of directors, board of trustees, executive committee, or other governing board

or committee; the principal officers in the case of a corporation; or the partners or members

in the case of a partnership or association; and

(4) a statement reasonably describing the geographic area or areas to be served and the

type or types of enrollees to be served.

(b) Each application for licensure must be accompanied by a nonrefundable fee of $8,500

and evidence of financial responsibility in the amount of $1,000,000 to be maintained at all

times by the pharmacy benefit manager during its licensure period. The fees collected under

this subdivision shall be deposited in the general fund.

(c) Within 30 days of receiving an application, the commissioner may require additional

information or submissions from an applicant and may obtain any document or information

reasonably necessary to verify the information contained in the application. Within 90 days

after receipt of a completed application, evidence of financial responsibility, the network

adequacy report required under section 62W.05, and the applicable license fee, the

commissioner shall review the application and issue a license if the applicant is deemed

qualified under this section. If the commissioner determines the applicant is not qualified,

the commissioner shall notify the applicant and shall specify the reason or reasons for the

denial.

Subd. 3. Renewal. (2) A license issued under this chapter is valid for a period of one

year. To renew a license, an applicant must submit a completed renewal application on a

form prescribed by the commissioner, the network adequacy report required under section

62W.05, and a renewal fee of $8,500. The commissioner may request a renewal applicant

to submit additional information to clarify any new information presented in the renewal

application. The fees collected under this paragraph shall be deposited in the general fund.

(b) A renewal application submitted after the renewal deadline date must be accompanied

by a nonrefundable late fee of $500. The fees collected under this paragraph shall be

deposited in the general fund.

(c) The commissioner shall deny the renewal of a license for any of the following reasons:

(1) the pharmacy benefit manager is operating in a financially hazardous condition

relative to its financial condition and the services it administers for health carriers;

Sec. 4. 6
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(2) the pharmacy benefit manager has been determined by the commissioner to be in

violation or noncompliance with the requirements of state law or the rules promulgated

under this chapter; or

(3) the pharmacy benefit manager has failed to timely submit a renewal application and

the information required under paragraph (a).

In lieu of a denial of a renewal application, the commissioner may permit the pharmacy

benefit manager to submit to the commissioner a corrective action plan to cure or correct

deficiencies.

Subd. 4. Oversight. (a) The commissioner may suspend, revoke, or place on probation

a pharmacy benefit manager license issued under this chapter for any of the following

circumstances:

(1) the pharmacy benefit manager has engaged in fraudulent activity that constitutes a

violation of state or federal law;

(2) the commissioner has received consumer complaints that justify an action under this

subdivision to protect the safety and interests of consumers;

(3) the pharmacy benefit manager fails to pay an application license or renewal fee; and

(4) the pharmacy benefit manager fails to comply with a requirement set forth in this

chapter.

(b) The commissioner may issue a license subject to restrictions or limitations, including

the types of services that may be supplied or the activities in which the pharmacy benefit

manager may be engaged.

Subd. 5. Penalty. If a pharmacy benefit manager acts without a license, the pharmacy

benefit manager may be subject to a fine of $5,000 per day for the period the pharmacy

benefit manager is found to be in violation. Any penalties collected under this subdivision

shall be deposited in the general fund.

Subd. 6. Rulemaking. The commissioner may adopt rules to implement this section.

Subd. 7. Enforcement. The commissioner shall enforce this chapter under the provisions

of chapter 45.

Sec. 4. 7
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Sec. 5. [62W.04] PHARMACY BENEFIT MANAGER GENERAL BUSINESS
PRACTICES.

(a) A pharmacy benefit manager has a fiduciary duty to a health carrier and must

discharge that duty in accordance with the provisions of state and federal law.

(b) A pharmacy benefit manager must perform its duties with care, skill, prudence,

diligence, and professionalism. A pharmacy benefit manager must exercise good faith and

fair dealing in the performance of its contractual duties. A provision in a contract between

a pharmacy benefit manager and a health carrier or a network pharmacy that attempts to

waive or limit this obligation is void.

(c) A pharmacy benefit manager must notify a health carrier in writing of any activity,

policy, or practice of the pharmacy benefit manager that directly or indirectly presents a

conflict of interest with the duties imposed in this section.

Sec. 6. [62W.05] PHARMACY BENEFIT MANAGER NETWORK ADEQUACY.

(a) A pharmacy benefit manager must provide an adequate and accessible pharmacy

network for the provision of prescription drugs as defined under section 62K.10. Mail order

pharmacies must not be included in the calculations of determining the adequacy of the

pharmacy benefit manager's pharmacy network under section 62K.10.

(b) A pharmacy benefit manager must submit to the commissioner a pharmacy network

adequacy report describing the pharmacy network and pharmacy accessibility in this state,

with the pharmacy benefit manager's license application and renewal, in a manner prescribed

by the commissioner.

(¢) A pharmacy benefit manager may apply for a waiver of the requirements in paragraph

(a) if it 1s unable to meet the statutory requirements. A waiver application must be submitted

on a form provided by the commissioner and must (1) demonstrate with specific data that

the requirement of paragraph (a) is not feasible in a particular service area or part of a service

area, and (2) include information as to the steps that were and will be taken to address the

network inadequacy. The waiver shall automatically expire after three years. If a renewal

of the waiver is sought, the commissioner shall take into consideration steps that have been

taken to address network adequacy.

(d) The pharmacy benefit manager must establish a pharmacy network service area

consistent with the requirements under section 62K.13 for every pharmacy network subject

to review under this section.

Sec. 6. 8
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Sec. 7. [62W.06] PHARMACY BENEFIT MANAGER TRANSPARENCY.

Subdivision 1. Transparency to plan sponsors. (a) Beginning in the second quarter

after the effective date of a contract between a pharmacy benefit manager and a plan sponsor,

the pharmacy benefit manager must disclose, upon the request of the plan sponsor, the

following information with respect to prescription drug benefits specific to the plan sponsor:

(1) the aggregate wholesale acquisition costs from a drug manufacturer or wholesale

drug distributor for each therapeutic category of prescription drugs;

(2) the aggregate amount of rebates received by the pharmacy benefit manager by

therapeutic category of prescription drugs. The aggregate amount of rebates must include

any utilization discounts the pharmacy benefit manager receives from a drug manufacturer

or wholesale drug distributor;

(3) any other fees received from a drug manufacturer or wholesale drug distributor;

(4) whether the pharmacy benefit manager has a contract, agreement, or other arrangement

with a drug manufacturer to exclusively dispense or provide a drug to a plan sponsor's

employees or enrollees, and the application of all consideration or economic benefits collected

or received pursuant to the arrangement;

(5) prescription drug utilization information for the plan sponsor's employees or enrollees

that is not specific to any individual employee or enrollee;

(6) de-identified claims level information in electronic format that allows the plan sponsor

to sort and analyze the following information for each claim:

(1) the drug and quantity for each prescription;

(i1) whether the claim required prior authorization;

(111) patient cost-sharing paid on each prescription;

(1v) the amount paid to the pharmacy for each prescription, net of the aggregate amount

of fees or other assessments imposed on the pharmacy, including point-of-sale and retroactive

charges;

(v) any spread between the net amount paid to the pharmacy in item (iv) and the amount

charged to the plan sponsor;

(vi) identity of the pharmacy for each prescription;

(vii) whether the pharmacy is, or is not, under common control or ownership with the

pharmacy benefit manager;

Sec. 7. 9







































